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ABSTRACT

Islamic economics requires strict adherence to contracts that comply with Sharia law, but
contemporary financial practices, particularly tamlik (purchase with ownership rights) and
mu’'dwadhat (reciprocal exchange) agreements, often face challenges related to gharar
(excessive uncertainty), raising critical questions about their validity under Islamic law. This
study focuses on resolving one of the most controversial issues in modern Islamic finance: the
validity of mu’allag contracts in murabahah financing structures. Through a normative legal
approach, this study systematically analyses classical figh literature, fatwa from the Indonesian
National Sharia Council (DSN-MUI), and regulatory guidelines such as the OJK Murabahah
Guidelines, revealing fundamental differences of opinion among scholars. The validity of
mu'allag contracts in Islamic finance remains a subject of debate, with classical scholars from
the Hanafi, Shafi'i and Hanbali schools rejecting them as non-binding tabarru', while
contemporary scholars permit them based on the principle of contractual freedom. This study
discloses that transparent mu'allag murabahah contracts, implemented under sharia
supervision, effectively balance classical prohibitions with modern banking needs, offering
sharia-compliant and practical financing solutions. By maintaining strict contractual clarity
while accommodating contemporary transaction requirements, mu'allag emerges as a
contract that is legally valid and operationally beneficial for Islamic financial institutions.
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INTRODUCTION

The fatwa of the National Sharia Council (DSN-MUI) of the Indonesian Ulema Council serves
as the main institution that sets sharia standards for the Islamic finance sector in Indonesia. Although
fatwas do not have formal legal status in the Indonesian regulatory hierarchy (Febriadi & Kurniawan,
2022), they have significant normative authority, guiding both Islamic financial institutions and the
Muslim community in Sharia-compliant practices (Adam, 2017; Hasanudin et al, 2023). This is
particularly evident in the regulation of murabahah contracts, which have become the operational
core of Islamic banking (Moosa, 2023; Putra et al., 2022; Wulandari et al., 2016).

Islamic banks, as Sharia-compliant financial institutions, must avoid prohibited contracts
such as riba while developing alternative transaction frameworks (Islam, 2024; Kurniawan, 2023;
Susilawati et al., 2025). Murabahah contracts have evolved significantly from their basic form (basith)
to more complex structures (murakkab), particularly bai' al-murdbahah li al-Gmir bi al-syird' which
is a hybrid contract combining the principles of murabahah (sale with a markup on costs) with the
principles of wakalah (agency) (Ghozali, 2018; Putra et al., 2022). DSN-MUI Fatwa No. 111/DSN-
MUI/IX/2017 explicitly supports this structure, reflecting the Council's adaptive approach to Islamic
finance (Arwanita et al., 2022).

Contemporary murabahah contracts incorporate multiple contractual concepts (al-'uqdd
al-murakkabah), combining sales (bai’) with agency (wakalah) and binding promises (wa'ad
mulzim) as implied in DSN-MUI Fatwa No. 85/DSN-MUI/XII/2012 (Yusl et al., 2024). The 2024 Sharia
Financial Services Authority's Murabahah Guidebook introduced mu'‘allag (conditional) murabahah
financing (OJK, 2024), presenting both innovative potential and figh challenges regarding ta'lig al-
'uqdd (suspended contracts), particularly concerning tamlik (ownership transfer) and mu'dwadhat
(reciprocal exchange) agreements. This development highlights ongoing tensions between financial
innovation and classical contract law in Islamic finance.

Islamic jurisprudence strictly prohibits tamlik and mu'dwadhat contracts due to their
inherent gharar elements. Figh scholars argue these contracts create transactional ambiguity that
may disadvantage one party, particularly when critical information about the transaction object
remains unclear (Rudiansyah, 2020). As explained by Nurinayah (2023), tamlik contracts specifically
violate Sharia principles when they involve uncertain property transfers or speculative elements that
create imbalanced risk between parties. This prohibition extends to all Islamic financial institutions,
which must eliminate gharar from their transactions to maintain Sharia compliance (Asyigin et al,,
2025; Noh et al.,, 2025; Rozali, 2020; Suaidi, 2025).

The Quranic foundation for this prohibition appears in An-Nisa (4:29), which implicitly
condemns bdathil (invalid) transactions containing gharar (Kementerian Agama Republik Indonesia,
2019). This scriptural prohibition was further reinforced by the Prophet Muhammad (peace be upon
him), as recorded in Sahih Muslim: "The Prophet prohibited transactions that contain uncertainty."
Modern scholars like Hidayat (2020) emphasise that the presence of gharar not only invalidates
contracts but also creates potential grounds for future disputes between transacting parties.

Existing literature on mu'allag murabahah financing contracts reveals three significant
contributions. Rauzi (2010) states the fundamental prohibition of gharar elements in Islamic
contracts. Building on this foundation, Wahab (2019a) examines mu'allag contracts through a figh
muamalah lens, demonstrating their viability as alternatives to wa'd mulzim when aligned with MUI
fatwa requirements. Meanwhile, Syaugoti (2018) analyses sharia compliance in Indonesian
murabahah financing, emphasising the need for rigorous contract structuring to avoid riba, though
their study omits specific criteria for mu'allag implementation. Thus, this study addresses this gap by
developing clear operational criteria for mu'allag contracts that ensure transparency and mitigate
gharar risks so that it could provide a novel contribution to the field.

The academic debate surrounding mu'allag contracts remains polarised. Hanafi, Shafi'i,
Hanbali, and some Maliki scholars reject these contracts as non-binding tabarru' commitments.
Conversely, a growing scholarly consensus, as articulated by Wahab (2019b), validates mu'allag
agreements based on Islam's principle of contractual freedom absent explicit sharia prohibition. This
study enriches the discussion by (1) systematically analysing ta'liq al-'uqdd within the framework of
figh mu'dmalah mdaliyyah theory and (2) evaluating the sharia legitimacy of the mu'allag
murabahah financing scheme. This dual approach provides much-needed clarity for Islamic financial
institutions operating in this controversial area of contracting.

METHOD

This study employed a normative juridical approach (Taekema, 2018), analysing secondary
data through a comprehensive literature review (Rowe, 2015). Focusing on figh muamalah, it
investigated the legitimacy of mu'allag murabahah financing contracts by examining relevant
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theories, norms, and legal concepts. Primary sources included figh mu'é@malah maliyyah literature
on ta'lig al-'uqgdd and murabahah contracts, while secondary sources comprised contemporary figh
studies, books, and prior research.

Using qualitative analysis (Bogdan, 1975; Li, Y., & Zhang, S., 2022), the study explored the
underlying characteristics of the subject without quantitative metrics. The process involved data
reduction, systematic presentation, and conclusion drawing, eliminating the need for statistical
computation (Rasyid, 2022). This approach ensured a thorough, theory-driven examination of the
contractual validity in Islamic economic law.

RESULTS AND DISCUSSION

The Permissibility of Mu’allag Contract in Islamic Jurisprudence
Mu’ allaq literally refers to relationship (rabth) and dependence (Khafif, 2008).

DAV AT 3385 Gl 83585 Gle e 5h (sladll Kl

“A mu'allag contract is a contractual agreement whose validity is depend on the occurrence of a specific
condition or event.”.

A mu'allag contract depends on something else because of its existence and legal
consequences. Examples of mu'allag contracts are as follows:

AL U6 1358 bl B - gyl B35 06
“Zaid said to Amir, if you lend money to Muhammad, | will be his guarantor.”

Based on this illustration, at least there are parties to the contract, as follows:(1) Akad kafélah
between Ziad and 'Amr and Muhammad, in which Ziad was the kafil, Muhammad was the makfal
'‘an/madin, and 'Amr was the makfal lah/ddin; (2) A gardh contract between Amr and Muhammad.
Amr was the muqridh, and Muhammad was the muqgtaridh. Regarding the applicability of the legal
consequences of the mu'allag contract, the following assertions are necessary: Firstly, the kafdlah
contract established by Zayd with 'Amr was not legally binding at the time of its formation (not
in'igad), and thus its legal consequences were not enforced due to 'Amr's use of the term "if". This
indicates that at the time the kafdlah contract was made between Ziad and Amr, there was no gardh
contract between Amr and Muhammad. Second, the kafdlah contract is automatically executed if
'Amr and Muhammad enter into a gardh contract. In the event that Muhammad fails to fulfil his debt
obligations to 'Amr, Zayd is required to discharge the debt to 'Amr pursuant to the terms of his
kafdlah contract. From the perspective of causality theory, the enforcement of the legal implications
of the kafdlah contract is the consequence (musabab) of a cause (sabab), specifically the existence
of a gardh contract. The execution of the gardh contract serves as the cause (musabab), whereas the
establishment of the kafdlah contract constitutes its effect. The kafdlah contract will not produce
any legal consequences if the gardh contract is not executed.

Islamic scholars have extensively debated the permissibility of mu'allag (conditional or
suspended) contracts, with Hanafi jurists providing a nuanced classification that distinguishes
between prohibited, permitted, and conditionally valid agreements. According to their analysis,
certain contracts like tamlik (ownership transfers outside of wills), taqyid (revocation or guardianship
arrangements), iqrar (acknowledgements), and rahn (pledges) cannot be made conditional, while
others such as isqdt (divorce or rights relinquishment), wakalah (agency), wills, and iltizadmat (vows
or oaths) may incorporate either compatible (muld'im) or incompatible (ghayr mula'im) conditions.
A third category, including kafdlah (guarantees), hawalah (debt transfers), permissions for legal
capacity (ithlagat), and wildyah (authority contracts) — only permits conditional execution when
stipulations are harmonious with the contract's nature. Crucially, when invalid conditions (ta'liq) are
attached to contracts that inherently cannot be suspended, the agreement itself remains binding
(munajjazah) while the condition is rendered void, treated as legally non-existent (/d in'igad). This
sophisticated framework (Al-Zuhaili, 2012) demonstrates Islamic law's careful balance between
contractual flexibility and strict adherence to Sharia principles, ensuring transactions remain both
practical and theologically sound.

The Hanafi and Shafi'i schools of thought diverge significantly in their interpretation of
murabahah mu'allag contracts, particularly regarding execution and delivery. The Hanafi Madhhab
adopts a flexible stance, permitting deferred delivery (mu'allaq), allowing the contract to proceed
even if goods are not immediately available. In contrast, the Shafi'i Madhhab imposes stricter
conditions, requiring immediate delivery (mudhaf) and invalidating the contract if goods are
undelivered at execution (Ahroum et al, 2010). The Maliki Madhhab presents a nuanced view,
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permitting deferred murabahah contracts in principle but rejecting conditional (mu'allag) ones due
to inherent uncertainty. Meanwhile, the Hanbali school does not explicitly recognise conditional
murabahah but emphasises immediate transfer of goods upon agreement, even with deferred
payment (Rahim, 2023). These juristic differences highlight the varying balances between
transactional flexibility and risk mitigation across Islamic legal traditions.

Table 1 The Madhhab's View on Murabahah Contracts

Safi’i

Maliki

Hanafi

Hambali

It is notably rigorous in
its application of
Murabahah contracts,
particularly concerning
the delivery of goods.
This school mandates
that goods must be
delivered concurrently
with the contract
(mudhaf) to ensure
certainty

It is deferred or
conditional (mu'allaq)
murabahah contract is
both valid and
permissible. However,
the legitimacy of a
mu'allag murabahah
contract is compromised
due to the inherent
uncertainty associated
with its conditions, which
can introduce ambiguity
into the transaction.

It is greater flexibility by
permitting murabahah
contracts, wherein the
delivery of goods may
occur subsequent to the
conclusion of the contract.
Consequently, murabahah
contracts do not
necessitate the pre-
existence or non-existence
of goods, or the immediate
delivery of agreed-upon
goods.

It mandates the transfer
of goods, specifically
Murabahah objects, to
the buyer prior to the
completion of payment.
Consequently, once the
contract is agreed upon,
the goods must be
promptly transferred to
the buyer even if the
payment is arranged in
instalments.

Note. Data compiled and analysed by author

Makliyya scholars argued that the contracts that cannot be performed in mu'allag are
tamlik, isqathat, and iltiz&mdat contracts. Syafiiyyah implies that contracts that cannot be carried
outin mu'allag are tamlik contracts (except for waisat and al-ishd contracts) and isqathat contracts.
As for the Hanbali scholars, such as lbn Taimiyyah and lbn Qayyim al-Jauziyyah, they allow mu'allag
contracts completely. The argument is the generality of the hadith, which states that Muslims are
bound by contract. The conditions in the mu'allag bi syarth contract are divided by Hanafiyyah
scholars into 2 (two), consisting of conditions that are in harmony (syarth mul&'im) and conditions
that are not in harmony (ghair muld'im). The criteria for the conditions in the mu'allag bi syarth
contracts are as follows.

1) This condition must not have been present at the time of the mu'allag contract. If the
condition is present at the time of the mu'allag contract, it constitutes an artificial condition
(shari), converting the mu‘allag contract into a munajjazah contract.

2) It is essential that there exists a connection between the shaat (mu'allaq) and mu'allag
‘alaih (effect) characterised by tartib, similar to the ordered sequence of cause and effect;
the cause initiates the effect, or the effect is present due to the cause.

3) There must be no incompatible separation (‘adam fashl ajnabiy) between the mu'allag
condition and the mu'allag ‘alaih. 1t is imperative that no other statement that is
incompatible with the mu'allag contract intervenes between the condition and the
response, as this would suggest that the agreed ta'lig of the contract will not be executed.

4) In mu'allag contract, it is essential for all parties to thoroughly understand the stipulated
conditions and their potential consequences, as any lack of awareness in these areas
constitutes a gharar.

5) The stipulated conditions are expected to be met in the future.

6) The specified condition mandates the use of words in their fundamental meanings,
explicitly avoiding figurative expressions (majdz).

7) The condition stipulated in a mu'allag contract must be executed by an individual who has
the legal competence and capability to fulfil the specified requirements.

8) According to Muhammad Abdul Wahab, the legitimacy and permissibility of mu'allag
contracts are affirmed based on specific criteria (Wahalb, 2019a): (1) There is no explicit Sharia
text that prohibits the transaction of mu'allag contracts; (2) Islamic doctrine supports the
liberty and adaptability of contractual agreements, sanctioning all contract forms provided
there is mutual consent between the involved parties and no violation of Sharia occurs; (3)
The critiques presented by certain scholars against mu'allag contracts have been
thoroughly addressed and refuted, thereby minimising their relevance in the discussion
regarding mu'allag contracts.

Scheme of Murabahah Mu’allaq Financing

The DSN-MUI's Fatwa No. 111/DSN-MUI/IX/2017 establishes murabahah as a core Sharia-
compliant financing mechanism, mandating full price transparency in cost-plus-profit transactions
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(Ibrahim & Salam, 2021). Islamic banks implement this through a two-stage process: first acquiring
assets, then reselling them to customers at disclosed markups via instalment plans (Mugorobin &
Kurniawan, 2022). The framework incorporates innovative flexibility through murabahah-wakalah
arrangements, where customers may act as procurement agents — though strictly prohibited in
personal financing cases. When combined with conditional (mu‘allag) contracts, the model requires
customers to submit complete procurement documentation within 15 days, ensuring rigorous
compliance while maintaining transactional efficiency. This sophisticated structure exemplifies
Islamic finance's balance between commercial viability and strict adherence to Sharia principles.

In 2024, the Financial Services Authority (OJK, 2024) Islamic Banking Department published
the Islamic Banking Murabahah Financing Product Guidebook, representing an updated version of
the Murabahah Product Standard, first introduced by OJK in 2016. This book presents an analysis of
the implementation of murabahah financing through three distinct schemes: (1) murabahah
financing without a purchase promise (wa'ad), (2) murabahah financing with a purchase promise
(wa'ad), with or without the inclusion of wakalah, and (3) murabahah financing in the form of a
mu'allag murabahah contract.

Analysis of Divergent Scholarly Views on Mu’allaq Murabahah

The validity of ta'liq al-'uqud (conditional contracts) remains contested among Islamic jurists,
with two primary positions emerging. A majority consensus—spanning the Hanafi, Maliki, Shafi'i,
Hanbali, Zahiri, Zaydi, Imami, and Ibadi schools—rejects its application to mu'awadhat (compensatory
contracts), including murabahah financing agreements (‘Aql, 2009). This opposition stems from the
inherent nature of mu'awadhat, which demand immediate and unambiguous terms to avoid gharar
(excessive uncertainty).

For murabahah contracts specifically, scholars opposing ta'lig argue that conditional
execution undermines the transactional clarity required in cost-plus-profit sales. Their reasoning
hinges on Sharia's prohibition of deferred obligations without clear parameters, ensuring fairness and
preventing exploitation. This perspective dominates classical jurisprudence, emphasising strict
adherence to contractual certainty in trade-based financing.

Ibn Nujaim al-Hanafi, a Hanafiyyah scholar, argued the following (Nujaim, 1999):

5V ¢ 5 all€ ¢l Ja 3L il 5 KL G
“Making ownership/tamlikat contracts (such as sale and lease contracts) dependent on a condition is void.”

Abu Ishaq Ibrahim Ibn 'Ali Ibn Yusuf al-Syirazi of Shafi'iyyah scholars opined the following (Al-
Syirazi 2013):

3B Aas j (e 500 & AN FAN 2585 0N o aaf LA LG e o GG 55 Y5

“It is impermissible to make a sales contract contingent upon a future condition, such as predicting the
lunar month or returning from Hajj, as this constitutes a gharar sale contract without a hajah (necessity),
and is therefore not allowed.”.

Similarly, al-Bahuti, a Hanbali scholar states:

I8 (a5 1) 1K 305 ey 3l e &) 1K (i) all adle (slall 5h 5 (& das S V) o
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“A condition that renders a sales contract non-binding involves stipulating a prerequisite for the contract's
execution. For instance, one might state, "l will sell this item to you if Zayd visits me or if Zayd approves of
it." This is because a sales contract is a mu'awadhat (exchange) contract, which fundamentally requires
immediate transfer of ownership without any attached conditions. These terms and conditions are
therefore prohibited.” (Al-Hanbali, 1993).

The predominant view among figh scholars, which holds that ta'lig al-'uqdd is impermissible,
is based on several important considerations. First, primary among these is a textual prohibition
articulated in a Hadith of the Prophet Muhammad, as reported by al-Thabrani, which clearly prohibits
the practice of ta'liq al-'uqdd.

(@\)..\H\ ab))___%}ﬂj g\:\ u{: L;-:fﬁ:s{,

“The Prophet Muhammad prohibited a conditional sale.” (Al-Thabrani, n.d.)
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Second, there was a nash that prohibited it, such as the Hadith of the Prophet Muhammad
(PBUH) narrated by al-Bukhari:

548 A S 3 Gl I e 8 e ol S 3 il Uy 5 sk 55 s, 0 s (g Gy
(ol ol 5))...eko 8 Ais 8 {5 B

"What would a people be like if they made conditions that were not in the Kitabulloh?” Regardless of the
type of condition, if it is not in accordance with the Kitabulloh, it is void even if it is made a hundred times
(Al-Bukhari, 2008)."

Third, the primary objective of a mu'd@wadhdt contract, such as a sale, purchase, or lease
agreement, is to transfer ownership. In a sale or purchase contract, the tsaman is transferred from
the buyer to the seller, and the mutsman is transferred from the seller to the buyer. Consequently,
the presence of a gharar (which makes the contract contingent upon a condition or cause)
undermines the fundamental purpose of the mu'dwadhdat contract, rendering it void and invalid.
Fourth, the contract contains elements of gharar (uncertainty) and mugdmarah (gambling or
speculation), as it is uncertain whether the condition can be fulfilled, leading to ambiguity regarding
the existence or non-existence of the condition within the contract. Therefore, in ta'lig al-'uqdd,
gharar has significant implications for the contract's validity. Fifth, the practice of ta'liq al-'uqdd can
be analogised to muladmasalah and mundbazhah sales, both of which were prohibited by the
Prophet. Consequently, engaging in ta'liq al-'uqdd rendered the contract invalid. Sixth, the objective
of both the sale-purchase contract (al-bai) and lease contract (jjarah) is to facilitate the transfer of
ownership based on mutual consent. However, this mutual consent necessitates certainty (jazm),
which is compromised if a ta'liq is present in the contract.

The second opinion was that of Imam Ahmad, Ibn Taymiyyah, Ibn Qayyim al-Jauziyyah, and
lbadhiyyah, which states that the ruling on ta'llg al-'uqdd is permissible and the contract is
considered valid if it contains benefits for humans and does not conflict with the norms of Sharia (‘Aql,
2009). The foundation for this second opinion is grounded in the Qur'anic verses, and the traditions
of the Prophet Muhammad, as well as analogy (giyds) and maslahah (benefit). Notably, two specific
Quranic verses are relevant to the legitimacy of ta'liq al-'uquq: Surah al-Maidah (5:1) and Surah al-Isra
(17:34). The interpretation of these verses underscores the obligation to fulfil promises or contracts.
Due to the broad applicability of these verses, they extend to conditional contracts, provided such
contracts do not contradict the Qur'an and the Sunnah of the Prophet.

Furthermore, there are Hadiths regarding the signs and criteria of hypocrites, as referenced in
the discussion of wa'ad muzlim. Hadith indicates that a hypocrite fails to uphold his promise.
Consequently, this hadith confirms the legality of tig al-'uqudd.

Imam Abu Dawud in his Sunan narrated the words of the Prophet Muhammad implies:

(250 ) o) YA a5 5 (oA Jal Bl W) 2dashi e () saltaal

“The parties to a contract are obligated to adhere to the terms they establish, except for those terms that
sanction prohibited acts or prohibit permissible acts (Abu-Dawud, 2007)."

This hadith aligns with the fundamental principles of muamalah, which assert that all forms
of muamalah are permissible unless there is evidence of the contrary. This perspective was
consistent with the views of 'Agl (2009):

. FENIPEA °‘ 4_\3\;3;: é)&%}]j:ﬂjiuéj Lg\aj P au);u \Jllzg_’@é)&.} Yﬁ ,ful_:\j\ M\@ Ka Ylﬂé
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“Contracts are considered valid as long as they do not impose prohibitions beyond those established by
Allah and His Messenger, do not restrict agreements that provide advantages to Muslims, and do not result

in harm. In the context of a contract (ta'lig al-'ugdd) that does not include stipulations such as prohibiting
the forbidden or forbidding the permissible, engaging in taliqg al-'ugdd is allowed”.

In addition to the Qur'anic verses and the hadith of the Prophet, there is an atsdr in Imam
Malik's al-Muwathéa that addresses the permissibility of ta'ig al-'uqdd, which states:

Milkiyak: Iurnal Hukum Ekonomi Syariah



105

JMUJAM.LQU\a).\;\JMUJMQw&\mwm\mu\u@w\&gﬂuuﬁ@xu&h
ww\md@mwgﬂ\u@ﬁb‘;s@t@hu\dﬂ&& W\MJM\)A\UA«};&L\.\\
(JLAD\}))JAYL)M\.@-JSJ\-@—’)SJY&_IM\ 1 yac dmu&ﬂ‘uaﬁgﬂducdw

“Yahya narrated to me from Malik, who received it from Ibn Shihab, from 'Ubaidullah ibn Abdullah ibn
'Utbah ibn Mas'ud. He recounted that Abdullah ibn Mas'ud purchased a slave girl from his wife, Zainab
Ats Tsaqafiyah, as a gift. His wife stipulated that, if he were to sell the slave girl again, she would have the
right to repurchase her at the same price. Subsequently, Ibn Mas'ud sought counsel from Umar bin
Khattab. Umar advised: “Do not engage with the slave as long as she remains subject to any condition™."
(Al-Madani, n.d.).”

According to Ilbn Qayyim al-Jauziyyah, Imam Ahmad lbn Hanbal used this hadith to argue for

the permissibility of ta'lig al-'uqdd (Al-Jauziyah, 1991). The legitimacy of the concept of ta'liq al-'uqad
is derived from an analogy to conditional grants. This is supported by the hadith narrated by Imam
Ahmad.

(,\?1“}4_\1’; \L,Jmmdyjfcg;;us usum‘f\uuefxse\uu; 1063 5080 (alis i
G‘my\w\y}‘uuasy\w\mnw\y}‘qmw@\j\ju;ww\@mmua@\» 1 Ja
ud)jséu‘jdcm‘émdh‘d}u‘)duulsols‘j [247%]()\3‘(JG@&‘—’JJUE‘&;"J‘}J‘)‘“
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“Muslim narrated an account involving his mother, Umm Kultsum bint Abu Salamah, who recounted:
"When the Messenger of Allah (peace and blessings be upon him) married Umm Salamah, he informed
her: 'l presented a gift of jewellery and several ugiyah of misk oil to Najashi, yet | did not encounter him
until after his death, resulting in the return of my gift. If it is indeed true that the haidah has been returned
to me, then it is yours.! Musa ibn Ugbah reported: 'Thus, he acted in accordance with the Messenger of
Allah's (blessings and peace be upon him) words, and his gift was indeed returned to him. Consequently,
he distributed one uqiyah of misk oil to each of his wives and allocated all the remaining jewellery and oil
to Umm Salamah'." (Ahmad-lbnHanbal, 2001)

The relationship between the sale contract and the grant contract lies in their classification as

tamlik contracts, which require ijab (offer) and kabul (acceptance) for validity. By analogising ta'liq al-
'uqad (conditional contracts) to bay' al-'urbdn (advance purchase contracts) and grounding the
argument on the principle of al-ibdhah (permissibility) in business transactions, the author asserts
that the second opinion—which permits conditional contracts under certain conditions—holds rgjih
(superior) status. This position aligns more closely with contemporary mudmalah realities and is
supported by stronger juristic reasoning.

1)

2)

3)

4)

5)

Critical Analysis of the First Opinion (Prohibition of Ta'liq al-'Uqud)

Weak Hadith Evidence

The first viewpoint relies on a hadith narrated by al-Thabrani (n.d), wherein the Prophet
reportedly forbade conditional sales. However, al-Zaila'i (1997) deemed this narration da‘1f
(weak) due to the presence of Ibn al-Qatan, an unreliable narrator. This undermines the
prohibition argument, as weak hadiths cannot form the basis of definitive rulings.
Misinterpretation of the Prophetic Prohibition

Opponents cite another hadith: "Any condition not in accordance with the Book of Allah is
void, even if stipulated a hundred times." However, this does not categorically invalidate all
conditions—only those explicitly contradicting the Qur'an and Sunnah. Since ta'lig al-'ugtd
does not inherently violate Shariah, the prohibition argument is flawed.

False Analogy to Speculative Sales (Bay' al-Mulamasah and Bay' al-Mudabanah)

The first opinion erroneously equates ta'lig al-'uqdd with speculative sales like bay' al-
muldmasah (touch-based sale) and bay' al-muddabanah (unseen commodity sale), where
uncertainty (gharar) compels the buyer to purchase before inspection. Unlike these
transactions, ta'liq al-'uqgdd does not involve gambling or speculation, as the condition’s
fulfilment is clear and mutually agreed upon.

Misapplication of Gharar (Uncertainty)

While the Prophet (PBUH) prohibited gharar sales, this pertains to transactions involving
unlawful risk or unjust property appropriation. In ta'lig al-'uqdd, the condition is transparent,
mutually consented to, and does not entail exploitation, thus negating the claim of
impermissible gharar.

Ownership Transfer (Intiqal al-Milkiyyah) Remains Intact

Critics argue that conditional contracts negate the essence of sale/purchase by delaying
ownership transfer. However, ta'liq al-'uqdd does not nullify the contract’s substance and it
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merely postpones execution until the condition is met, ensuring the primary objective
(ownership transfer) is fulfilled lawfully.
6) Voluntary Consent is Preserved

The assertion that ta'lig al-'ugdd lacks voluntary participation is unfounded. Both parties

willingly agree to the condition, making contractual effects contingent upon its fulfilment.

Thus, mutual consent remains central, upholding the contract’s validity.

The second opinion, which permits ta'lig al-'uqud under Sharia-compliant conditions, is more
robust. It avoids weak hadith reliance, distinguishes conditional contracts from speculative sales, and
ensures transparency and mutual consent—key principles in Islamic commercial law. As modern
transactions evolve, this flexible yet regulated approach better serves contemporary muamalah
needs while adhering to foundational juristic principles.

As previously noted, the scholars who oppose tal'lq al-'uqdd include Imam Ahmad Ibn Hanbal,
lbn Taimiyyah, and his disciple, Ibn Qayyim al-Jauziyyah. Notably, both Ibn Taimiyyah and Ibn Qayyim
contend that mu'allag contracts are permissible for all types of contracts without exception,
encompassing al-tamlikat, faskh, tabarrl'at, iltiz&mdat, and even marriage agreements.

lbn Qayyim al-Jauziyya, in the book I'lam al-Muwaqqi'in 'An Rabb al-ilamin, argued as follows:

“Allah Swt determines (allows) his servants to do mu'allaq bi al-syarth (tal'iq al-'uqldd) contracts on all
things because humans need this” (Al-Jauziyah, 199]1).

lbn Qayyim further explains this as follows:

iél&.“}\’533314]\44]\)s:d.:AsJA\L})JDu)ljuu\ﬂY\}ubjﬂ\}C}uﬂ\}stid\ ERE
cu\.\ﬁ\ w}&u&yukﬂuﬂ\ "o gwé:a&ﬂj “Ju\w‘fm)ﬁ w\ }‘

“Indeed, ta'liq al-'ugud, fasakh, tabarru'at, and obligations (iltizam), among others, are permissible under
conditions of compulsion (emergency), necessity (hajah), or maslahah, as no legal subject (human) can
avoid them. The validity of ta'lig al-'uqud is based on ijma' (consensus of scholars) and the Qur'anic text”
(Al-Jauziyah, 1991).

Ibn Qayyim al-Jauziyyah affirmed the legitimacy of mu'allag contracts, drawing upon evidence
from the Qur'an, particularly Surah Yusuf (12:72). He also referenced the teachings of the Prophet
Muhammad, who stated, " a person is bound by the conditions he agrees to, except for those that
permit the haram or prohibit the halal." This perspective is further corroborated by the consensus of
scholars.

Conditional Contracts in Islamic Jurisprudence
1. Imam Ahmad ibn Hanbal’s Juristic Approach to Conditional Contracts

Jastanih (1998) systematically examines Imam Ahmad ibn Hanbal's permissive stance on
conditional contracts (ta‘ lig al-“ uqdd bi al-shart). His juristic methodology demonstrates a principled
flexibility in recognising conditional stipulations across multiple contractual domains:

a) Marital Contracts (Ta ' lig al-Nikah): Permitting conditional clauses in marriage agreements,
grounded in the Prophetic dictum: "The Muslims are bound by their conditions" (Sunan Abi
Dawdd).

b) Commercial Transactions: Sanctioning conditional sales (ta‘lig al-bay "), particularly in bay"
al-muqabalah (repurchase agreements) where sellers retained rights of first refusal.

c) Collateral Arrangements: His personal engagement in a rahn mu‘allag (conditional pawn
contract) with the stipulation: "If | redeem my sandals, they remain mine; otherwise,
ownership transfers to you."

d) Agricultural Leases (Muzara“ah Mu ‘allagah): Citing Caliph ‘Umar ibn al-Khattab's (4ie 4 o))
conditional sharecropping contract with variable profit-sharing based on seed provenance.

e) Debt Settlements (Ibra’ bi al-Shart): Validating conditional debt discharges when compliant
with Shari‘ ah parameters.

Jastanih (1998) refutes later Hanbali scholars (muta’akhkhirin) who reject ta‘lig al-“uqad,
noting the absence of definitive textual (nass) or jurisprudential (ustl) evidence supporting such
restrictions in Imam Ahmad's corpus.

2. Legal Analysis: The Preponderant Permissibility of Conditional Contracts

The permissibility of ta ‘lig al- ‘ugdd emerges as the rgjih (preponderant) position through
four key considerations:
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1) Evidentiary Strength: Prohibitionist arguments rely on weak (da 'if) hadith, for instance al-
Tabarani's narration criticised by al-Zayla“1 (1997), whereas permissive stances derive from
sound Quranic-Sunnatic principles of contractual autonomy (al-as! fi al- “uqad al-ibahah).

2) Utilitarian Benefits (Maslahah): Conditional clauses prevent harm (darar) and facilitate
socioeconomic welfare by:

a) Allocating commercial risks
b) Ensuring contractual transparency
c) Protecting parties from gharar (excessive uncertainty)

3) Necessity and Need (Dardrah wa Hajah): Modern financial complexities (e.g., Islamic banking)
necessitate structured conditional agreements.

4) Sharia-Compliant Parameters: The juristic maxim "Conditions conflicting with Sharia are void;
compliant conditions are binding" provides clear evaluative criteria absent in prohibitionist
arguments.

This aligns with classical endorsements of khiyar al-shart (stipulated options) in sales, which
institutionalise equitable risk mitigation.

3. Contemporary Application: Mu “allag Murabahah in Islamic Finance
The Murabahah guidelines (Financial Services Authority) operationalise ta ‘lig al- ‘uqad
through two Sharia-compliant mechanisms:
1) Juristic Validation: Scholars permit embedding conditions in compensatory (mu ‘awadah)
contracts like murabahah, provided they avoid riba and gharar.
2) Functional Necessity (Hajah): Conditional clauses enable Islamic financial institutions to:
a) Mitigate inventory ownership risks.
b) Guarantee commodity availability.
c) Enhance transactional transparency.
d) Pre-empt legal disputes (niza“).
This application exemplifies maqgdsid al-Sharia in fostering equitable commerce (taysir al-
mu ‘amalat).

4. Balanced Framework for Conditional Contracts

Imam Ahmad's jurisprudence establishes conditional contracts as intrinsically permissible
when grounded in valid Sharia evidence, structured to achieve tangible benefits (masalih), and
devoid of exploitative uncertainty (gharar). Contemporary applications must maintain this
equilibrium between juristic integrity and socioeconomic pragmatism.

CONCLUSION

The debate surrounding the validity of mu'allaq contracts (ta'liq al-'uqdd) in Islamic finance
reveals a fundamental tension between traditionalist and contemporary juristic perspectives, with
Hanafi, Shafi'i, Hanbali, and some Maliki scholars generally rejecting them as non-binding tabarru’
arrangements that potentially introduce gharar (excessive uncertainty), while a growing body of
modern scholarship affirms their permissibility based on the absence of explicit Qur'anic or Sunnah
prohibitions, the principle of contractual freedom (al-as! fi al-'uqud al-ibahah), and their practical
necessity (hdjah) in contemporary finance. Proponents argue that when properly structured with
clear conditions, transparent terms, and Sharia-compliant safeguards — particularly in applications
like mu'allag murabahah financing. These contracts effectively balance flexibility and risk
management while avoiding riba and gharar, provided they maintain asset-backed transactions,
precise ownership transfer protocols, and full disclosure requirements. The model's legitimacy
ultimately rests on its alignment with magasid al-Sharia (objectives of Islamic law) through fair risk
allocation, dispute prevention, and transactional transparency, though its successful implementation
demands standardised frameworks, enhanced Shari'ah governance oversight, uniform disclosure
practices, and regular compliance audits to ensure these innovative instruments serve modern
financial needs without compromising Islamic legal principles.

The validation of mu'allag contracts strengthens Islamic finance by facilitating flexible and risk-
managed transactions while remaining compliant with maqgasid al-Sharia. Key implications include
(1) expanding sharia-compliant financing tools for Islamic financial institutions (IFls), (2) placing
greater emphasis on contract transparency, and (3) the need for a standard governance framework
to prevent disputes. Future research should focus on empirical analysis of the application of mu'allag
in trade or project financing and regulatory comparisons in major markets. Addressing these areas
will optimise mu'allag contracts as innovative yet principled financial instruments.
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